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TAXING THE SUPREME COURT—A CON- 
STITUTIONAL HERESY.* 





The Virginia Bill of Rights solemnly as- 
severates “that no free government or the 
blessing of liberty can be preserved to any 
people but by * * a frequent recur- 
rence to fundamental principles.” It is as 
if our Forefathers felt the necessity of oc- 
casionally returning from the dead and 
coming generations might not ignorantly 
or wantonly step in where they had feared 
to tread. It will serve a useful purpose 
for this and coming generations to visualize 
the founders of American Governments as 
“Aerial spirits, by great Jove designed, 

To be on earth the guardians of mankind: 
Invisible to mortal eyes they go, 
And mark our actions, good or bad, below.’ 

The most mischievous heresy that ever 
endangered the American Republic is the 
persistent purpose of Congress to levy a 
tax upon the salaries of the members of 
the Federal Supreme Court and other 
judges and that of the Chief Executive. 
It is destructive of the most vital element 
of government—the independence of the 
three departments of government and par- 
ticularly those of the judiciary. It is the 
one principle upon which there was un- 
animity of opinion in the Federal Consti- 
tutional Convention. Even Jefferson and 
Hamilton were as one. ‘There was a de- 
termination that no future evil hand should 
disturb the regular flow of compensation to 
the judges or control and thus create a 
dependence. ‘There was ever stubborn an- 
tagonism against the provision allowing the 
Congress to increase compensation. There 
was a historically grounded fear of legis- 
lative dominance and control. The princi- 
ple is exactly expressed by Hamilton in the 
Federalist (LX XIX). 


* Reprinted, by request, from 87 Cent. L. J. 
402. 


’ 





“Next to permanency in office, nothing 
can contribute more to the independence of 
the judges than a fixed provision for their 
support, The remark made in relation to 
the President is equally applicable here. In 
the general course of human nature a power 
over a man’s subsistence amounts to a power 
over his will; and we can never hope to see 
realized in practice the complete separation 
of the judicial from the legislative power, 
in any system which leaves the former de- 
pendent for pecuniary resources on the occa- 
sional grants of the latter.” 


Said Mr. Jefferson, in July, 1776, “The 
dignity and stability of government in all 
its branches, the morals of the people and 
every blessing of society depend so much 
upon an upright and skillful administration 
of justice that the judicial power ought to 
be distinct from the legislative and execu- 
tive, and independent of both, so that it 
may be a check upon both.” Said Mr. 
Hamilton, who opposed Mr. Jefferson on 
almost everything else: “The complete in- 
dependence of the courts of justice is pecu- 
liarly essential in a limited Constitution 
* * *, Without this all of the reserva- 
tion of particular rights or privileges will 
amount to nothing * * *. Nor does this 
conclusion by any means suppose a super- 
iority of the judicial power over the legis- 
lative power. Jt only supposes that the 
power of the people is superior to both.” 
Said Mr. Madison, “If this government 
ever fails, it will be caused by the encroach- 
ment of the legislative department upon the 
judicial.” Said Mr. Jefferson in later years: 
“Render the judiciary respectable by every 
possible means, to-wit: firm tenure in of- 
fice, competent salarics and reduction of 
their numbers. * * *. ‘This branch of 
the government will have the weight of the 
conflict on their hands because they will be 
the last appeal of reason.” Montesquieu, 
whose writings greatly influenced the 
Founders, said: “There is no liberty if 
the judicial power be not separated from 
the legislative and executive. * * * There 
would be an end to everything were the 
same man * * * to exercise these three 
powers—that of exacting laws, that of ex- 
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ecuting the public resolutions and of trying 
the causes of individuals.” 

“The power to tax is the power to de- 
stroy,” declared John Marshall, which 
thought is the corrollary to the proposition 
just laid down. And how easily it becomes 
effective. Let us see. The members of the 
Federal Supreme Court were drawn from 
private productive life and sequestered in 
a non-productive public service. That a 
living wage was fixed as compensation for 
their services is but an assumption of hon- 
est Congressional motives. That the earn- 
ing power of the judges is neither increased 
nor decreased by prosperity or depression 
in business is but stating that those econo- 
mic elements were considered by practical 
men. The sole effect of a legislative tax 
on judicial salaries is therefore a reduction 
of their income. ‘The result predicted by 
the Founders is the destruction of the in- 
dependence of the judiciary of America. 

One feels constrained at this juncture to 
repeat with energetic emphasis that a popu- 
lar faith in the veneration for the Supreme 
Court of the United States is the power 
that coheres the union of the states. It is 
the only assurance of the life of the Con- 
stitution, 2 

That there is no error in this deduction 
let it be demonstrated by the history of 
the Federal Constitutional Convention. It 
is known that the debates revolved around 
the Virginia “Resolutions” offered by Mr. 
Randolph. (Scotts Jour, Fed. Const. Res. 
9, p. 62). It is convincing of a fixed pur- 
pose of the convention that the Ninth Reso- 
lution, concerning judicial tenure and com- 
pensation, underwent no change except a 
perfection of diction and the grant of per- 
mission to increase salaries. Madison’s was 
the only vote cast against this and he sub- 
sequently spoke in its favor in the Virginia 
Ratification Convention, (Elliott’s Debates, 
vol. 3, p. 537) Let us now follow the pro- 
ceedings of the convention. 

The Virginia Resolution, introduced by 
Mr. Randolph, read as follows (supra). 
“RESOLVED: That a National Judiciary 





be established; * * * to hold office dur- 
ing good behavior, and to receive punctu- 
ally at stated time, fixed compensation for 
their services, in which no increase or 
diminution shall be made, so as to affect 
the persons actually in office at the same 
time of such increase or diminution.” 

It eventually appeared in the Constitu- 
tion in these words: Art. III, Sec. I. 
“* * * Shall hold office during good be- 
havior, and shall at stated times, receive 
for their services a compensation which 
shall not be diminished during their con- 
linuance in office.” 

Mr. Randolph made his motion on May 
29th. The ninth clause of the Virginia 
Resolution came under, consideration on 
June 4th (Scott’s Jour. Fed. Con., pp. 
107-8). On June Sth, after an energetic 
discussion on other features of the Ninth 
Resolution, the clause above quoted ‘was 
unanimously agreed to.” On June 15th Mr, 
Patterson of New Jersey laid before the 
Convention a complete plan for a Consti- 
tution as a substitute for Mr. Randolph’s 
Virginia Resolutions. Although known as 
the “New Jersey” substitute, it is histor- 
ically established that “it was a concerted 
plan by Connecticut, New York, New Jer- 
sey, Delaware and perhaps, Mr. Martin 
from Maryland, who made with them a 
common cause.” (Id. p. 163) The Vir- 
ginia plan of compensation was not dis- 
turbed as it appeared in the (original) 
Ninth Resolution offered by Mr. Randolph. 
There was absolute unanimity at all times 
on this one point—that compensation should 
not be diminished. (Id. p. 165) Let us 
now follow the debates regarding an “in- 
crease.” On July 18th (Id. p. 377) the 
clause “to hold their offices during good 
behavior and to receive fixed salaries” was 
agreed to nem con, ‘The next clause “in 


' which no increase or diminution shall be 


made so as to affect the persons actually in 
office at the time,” Mr. Gouverneur Mor- 
ris moved to amend by striking out the 
works “or increase.” ‘This appears to be 
the first division of any kind. He thought 





. ee ee. a. ae a ee. Oe ie ee ree: ie i is la a 


coc co 











VoL. 94 


CENTRAL LAW JOURNAL 185 








“the Legislature ought to be at liberty to 
increase salaries, as circumstances might 
require ; and that this would not create any 
improper dependence in the judges.” Dr. 
Franklin favored it. Mr. Madison feared 
“an undue complaisance” in the judges may 
be felt towards the Legislature. Finally 
the whole clause was agreed to unanimous- 
ly. (Id. p. 378) Mr. Madison afterwards 
said of this in the Virginia Convention (3 
Elliot’s Deb. 537) “I wished, myself, to in- 
sert a restraint on the augmentation, as well 
as diminution of their compensation and 
supported it in the Convention. But I was 
overruled. I must state the reasons which 
were urged. They had great weight. The 
business must increase. If there was no 
power to increase their pay according to 
the increase in business, during the life of 
the judges, it might happen that there 
would be such an accumulation of business 
as would reduce the pay to a most trivial 
consideration.” On July 26th “the proceed- 
ings since Monday last were unanimously 
referred to the Committee on Detail; and 
the Convention then unanimously ad- 
journed ’til Monday, August 6th, that the 
Committee on Detail might have time to 
prepare and report the Constitution.” On 
Monday, August 6th, Mr. Rutledge de- 
livered the report of the Committee (Id. p. 
449) in printed form. The sentence in 
question read as follows: (Id. p. 458) 
Art. XI, Sec. 2. “The judges of the Su- 
preme Court, and of the inferior courts, 
shall hold their offices during good behav- 
ior. They shall, at stated times, receive for 
their services a compensation which shall 
not be diminished during their continuance 
in office.” 

On August 27th (Id. p. 615). “Mr. Madi- 
son and Mr. McHenry moved to reinstate 
the words ‘increased or’ before the word 
‘diminished’ in Article II, Section 2.” Mr. 
Morris opposed it and Mr. Mason con- 
tended strenuously for the motion. His 
only idea was “not to affect persons in of- 
fice” even through the “change of the value 
of metals” and the changing conditions of 


society. General Pinkney (Id. p. 616) 
argued that “the importance of the judi- 
ciary will require men of the first talents: 
large salaries will therefore be necessary, 
larger than the United States can afford in 
the first instance. * * * He did not 
think it would have a good effect, or a 
good appearance, for new judges to come 
in with higher salaries than the old ones.” 
The proposed amendment received but one 
vote—that of Mr. Madison of Virginia. 
Mr. McHenry had seen the light and Mr. 
Mason was silent. Mir. Madison then pro- 
posed than no increase “shall operate be- 
fore the expiration of three years,” but the 
motion only received two votes—one from 
Maryland. Thus it appears that there was 
no change in the Virginia Resolution in 
spite of the energetic assaults by both Madi- 
son and Mason, except to permit of an in- 
crease in compensation because “the im- 
portance of the judiciary will require men 
of the first talents: large salaries will there- 
fore be necessary.” 

Thus it appears that the independence of 
the judiciary was the pivotal and the one 
thought and object of all men connected 
with the formation of Article III, Section 
I of the Federal Constitution, one aspect 
of which was that the congressional “power 
to tax is the power to destroy.” So care- 
ful was the Convention that it was even 
desired to make provision against “the 
change of value of metals” and “of condi- 
tions of society.’ Emolument should in 
fact be largely increased in order that the 
Bench attract the great and splendid souls, 
minds and spirits that will command the 
respect of Americans. 

Therefore, this country needs a recru- 
descence of the colonial reverence and re- 
spects for the courts and a practical under- 
standing of the importance of protecting 
the Judicial Department from further en- 
croachment by the Legislative Department 
in any manner whatsoever. The lawyers 
must find an audience in laymen and im- 
part to them a necessary historic and scien- 
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so little respected by Congress. In mak- 
ing this statement we speak upon the great- 
est authority. Said George Washington: 
“In proportion as the structure of Govern- 
ment gives force to public opinion, it is 
essential that public opinion should be en- 
lightened.” One feels constrained to in- 
quire if the professional and lay press is 
free from criticism, that such a heresy should 
have been so persistently entertained by 
Congress? Has it done its duty in help- 
ing the new generations to “frequently re- 
cur to fundamental principles,” that ‘they 
may be enlightened” as to the intentions 
and objects of the noble forebears who 
founded this great American Republic? 
Otherwise they cannot understand. One 
should be forgiven for impressing upon the 
elder statesmen that preservation of that 
which has been given to us has its duties 
no less important than its creation. 
Tuomas W. SHELTON. 








NOTES OF IMPORTANT 
DECISIONS. 


NEGLIGENCE TO DRIVE AUTOMOBILE AT 
SUCH SPEED AT NIGHT THAT IT CANNOT 
BE STOPPED WITHIN RADIUS OF LIGHTS, 
—The following instruction was approved by 
the Supreme Court of Michigan, in Ott v. Wil- 
son, 185 N. W. 860: 

“You are instructed it would be negligence 
for a person to propel his automobile in a dark 
place in which he had to rely on the light of 
this lantern, attached to his machine, at a rate 
of speed faster than enabled him to stop or 
avoid any travelers within the radius of his 
light, or within the distance to which his light 
would disclose the existence of other travelers 
lawfully using the highway.” 

In Harnau vy. Haight, 189 Mich. 600—610, 
155 N. W. 563—567, speaking of the duty of 
the driver of an automobile, this court, through 
Justice Person, said: 


“He is required by law to have such lights 
as will show objects immediately in front of 
him and he must have his machine under such 
control as not to overtake and run down people 
within the scope of his lights.” 


For another case where the motorist was 
depending on light from a lantern hung on his 
machine, see Fisher v. O’Brien, 99 Kan. 621, 
162 Pac. 317. 

In the case of Ham v. Los Angeles County, 
Cal. App., 189 Pac. 462, the court held that the 





laying down of the rule that it is negligence 
per se to so drive, without taking into con- 
sideration the degree of darkness or the known 
condition of the road, constituted error. 





POISONING HAND BY CONSTANT DIP- 
PING INTO SOLUTION NOT AN ACCIDENT. 
—An accident is an event, both the time and 
place of which can be fixed. Hence, an em- 
ployee whose fingers became poisoned by dip- 
ping his hand in a solution in the development 
of photographic plates, which dipping occurred 
some 500 times each day for a week, was not 
injured by “accident.” Jeffreyes v. Sager Co., 
191 N. Y. Supp. 354. We quote from the de- 
eision as follows: 

“In my opinion there was no accident invol- 
ved for two reasons: First, the contact made 


by claimant between her hand and the solution: 


was voluntary and intentional. In Matter of 
Woodruff v. R. H. Howes Construction Co., 228 
N. Y. 276, 127 N. E. 270, the claimant developed 
a frog felon on the palm of his right hand as 
the result of the continuous pounding of his 
hand upon the head of a screwdriver. An a- 
ward was reversed, for reasons of which the 
following was one: 

“This testimony was insufficient to show 
that the injury was caused by accident. An 
accidental event takes place without one’s 
foresight or expectation; an event that pro- 
ceeds from an unknown cause, or is an unusual 
effect of the known cause, and therefore not 
expected.’ 

.“‘In our case the one event, namely, the com- 
ing into contact of the hand and the solution, 
was expected, and therefore not accidental. 
Secondly. the injuries resulted from no occur- 
rence which is referable to any particular mo- 
ment of time which is definitive. The word ‘ac- 
cident’ is derived from the Latin verb ‘ac- 
cidere,’ signifying ‘fall upon, befall, happen, 
chance’ (Century Dictionary), and denotes an 
event which occurs upon the instant, rather 
than something which continues, progresses. or 
develons. In Marshall v. East Holywell Coal 
Co., Ltd. 7 W. C. C. 19, it was held that a ‘beat 
hand’ or ‘beat knee,’ a miner’s iniury. caused by 
the gradual process of continual friction. was 
not an accident. Collins. M. R.. said that ‘the 
accident must be something which iis capable 
of being assigned to a particular date.” 





RECENT DECISIONS IN THE 
BRITISH COURTS. 





We discussed the case of Taylor v. The 
Corporation of Glascow,—the poisonous berries 
case—when it was decided by Lord Hunter 
(1920, 2 S. L. T. 254) who dismissed the claim 
as irrelevant, and when the Second Division 
reversed that judgment (1921, 1S. L. T. 134). 
We have now before us the opinions of the 
House of Lords’ judges upholding to the de- 
cisions of the Second Division. It is unneces- 
sary to go further into the case, as it is now so 
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widely known, but we may remark that it ex- 
tends the principle of “allurement’” to which 
the decisions of Cooke v. Midland Great West- 
ern Railway Co., of Ireland, 1909, A. C. 229, 
and Latham v. Johnson & Nephew Ltd., 1913. 
1 K. B. 416 gave encouragement. Lord Sum- 
mers’ statement of the law in the latter case 
was expressly approved by several of the 
House of Lords’ judges in Taylor’s case. It is 
this: “The presence in a frequented place of 
some object of attraction tempting a child to 
meddle where he ought to abstain, may well 
constitute a trap and in the case of a child too 
young to be capable of contributory negligence, 
it may impose full liability on the owner or 
occupier if he ought, as a reasonable man, to 
have anticipated the presence of the child and 
the attractiveness and peril of the object.” 


Barty v. Harper & Sons, 1921, 2S. L. T. 276 
was a very strong case for a finding of con- 
tributory negligence against the pursuer, and 
it seems to us, the case goes further in excusing 
a pursuer’s initial fault than any in our law. 
It was a driving accident claim. The pursuer 
was on the wrong side of the road, on a narrow 
road, at a blind turn in the road and going 
downhill. The defender meeting him on his 
proper side, drew further to his own side and 
drove along partly on the roadway and partly 
on the bank with the object of passing the pur- 
suer’s vehicle. A telephone pole, the presence 
of which he had not anticipated, made it neces- 
sary for him to bring his car back on the road- 
way, and so he came into collision with the 
dogeart which the pursuer was. driving. 
The defender was held liable on the ground 
that he might, by the exercise of reason- 
able care, have avoided the _ collision. 
What should he have done? When he 
saw pursuer on the wrong side in so narrow 
a roadway, he should, the court theught, have 
drawn as far to his own side as possible and 
stopped there till the pursuer got safely past. 
The decision almost amounts to laying down a 


_new principle in driving,—that the person on 


the right side is to take care to keep both him- 
self and the person on the wrong side clear of 
the possible consequences of the latter’s fault. 


It is interesting to note that both the sheriff- 
substitute and the sheriff decided in favor of 
the pursuer, and on appeal to the First Division, 
counsel for the pursuer was not called upon to 
argue the question of the defender’s liability, 
but was heard on the question of the pursuer’s 
negligence, on which they cited no authorities. 
The opinions of the First Division judges do 
not contain a reference to a single precedent. 


Donatp MacKay. 
Glascow, Scotland 


‘ when the ugly spectre of sectional strife 





SAMUEL F. MILLER. 


Among all the men who have occupied 
positions on the Bench of the U. S. Su- 
preme Court, noné has left a greater im- 
press on our form of government, save 
Marshall, than that great Judge Samuel F. 
Miller. Born in the state of Kentucky, 
about 1816, of humble parentage, yet at 
his death in 1890 he was esteemed by all 
as the greatest judge in America and had 
borne that reputation for years. His life 


is one of inspiration to the poor boy of to- 


day. At the age of fifteen, he began clerk- 
ing in a drug store in a small Kentucky 
town; he thus became interested in medi- 
cine and at the age of twenty graduated at 
the Transylvania College of Medicine; for 
the next ten years he followed the poorly 
paid and often thankless career of a coun- 
try doctor, in a wild and sparsely settled 
district. He, during this time was a mem- 
ber of a village debating society, a forum in 
which many of our great men have been 
developed. Here he exhibited remarkable 
analytical powers of argument and much 
skill and adroitness as a debater. 

While leading the life of a country doc- 
tor, Judge Miller shared his office with a 
As a matter of curiosity and no 
doubt to satisfy the cravings of an active 
and restless mind, he began to read the law- 
yer’s books. He at once became intensely 
interested and soon formed the determina- 
tion to.study for admission to the bar. He 
did this and was admitted at the age of 
thirty, having at that time a wife and two 
children. This was about the year 1846, 


lawyer. 


over the slavery question was just lifting 
its head over the horizon. Miller, though 
a slaveholder, was opposed to the institu- 
tion of slavery and wished to free his 
slaves. He knew that this was impossible 
and that his views on slavery would pre- 
clude his making any headway as a lawyer 
in the State of Kentucky. At this junc- 
ture, he consulted Senator John J. Critten- 
den, at that time one of the ablest men in 
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public life in the Republic, who advised 
Miller to go to the new state of Iowa as 
many other young men from Kentucky had 
done. 

Miller went to Iowa, freed his slaves and 
at once made a fine showing as a lawyer, 
and also took a leading part in politics on 
the anti-slavery side. 

In 1862, President Lincoln, at the earnest 
petition of lawyers and congressmen from 
the west, appointed Judge Miller to the 
Supreme Bench. President Lincoln seems 
to have been particularly happy in his judi- 
cial appointments, as he appointed Chase 
and Field and others, whom history writes 
down as great judges. 

Miller was not a learned lawyer at the 
time as compared with some others but he 
was a genius when it came to the analysis 
of a case and getting at the justice of the 
matter in issue, and yet make his conclu- 
sion and the written opinion filed by him 
accord with case law then already in ex- 
istence. He was a natural-born, God-en- 
dowed lawyer and judge who instinctively 
seized upon the point in the case that was 
decisive of the matter; and could in addi- 
tion, state the conclusion reached in fine, 
judicial English. 

Like Mansfield, Marshall, Shaw and 
Cooley, Miller had the far-seeing vision 
and mental grasp of statesmanship—in fact 
he was pre-eminently gifted in this art. He 
could not only decide a case according to 
law and justice but looking down the years, 
he could see how his decisions would fit in 
with distant times and other men. His 
idea was that law and justice were one and 
the same thing ; and that, if in the historical 
development of law, law and justice had 
become divorced, Miller at once put justice 
back where of right it belonged. Legal 
refinements and technical niceties of the law 
were absolutely lost on him. He sought 
the common sense of a case and aimed at 
practical results. Instead of going to the 
books, he would sit down and reason out 
a case, and unless opposed to the over- 
whelming weight of the authorities, he 





would follow out the road that reason 
pointed out. 

In constitutional law, he led the court in 
most matters. He was the outstanding con- 
stitutional lawyer of that time among the 
judges. It fell to the lot of Justice Miller 
to write the opinion in the greatest case in 
all our jurisprudence—the famous Slaugh- 
ter House cases found in 16 Wallace—de- 
cided in 1872. The gist of the decision is as 
follows: The Legislature of Louisiana, on 
the 8th of March, 1869, passed an act grant- 
ing to a corporation, created by it, the ex- 
clusive right, for twenty-five years, to have 
and maintain slaughter-houses, landings 
for cattle, and yards for inclosing cattle 
intended for sale or slaughter within the 
parishes of Orleans, Jefferson and St. Ber- 
nard, in that State (a territory which, it 
was said contained 1,154 square miles, in- 
cluding the city of New Orleans, and a 
population of between two and three hun- 
dred thousand people), and prohibiting all 
other persons from building, keeping, or 
having slaughter-houses, landings for 
cattle, and yards for cattle intended for sale 
or slaughter within those limits; and re- 
quiring that all cattle and other animals in- 
tended for sale or slaughter in that dis- 
trict, should be brought to the yards and 
slaughter-houses of the corporation; and 
authorizing the corporation to exact certain 
prescribed fees for the use of its wharves 
and for each animal landed, and certain 
prescribed fees for each animal slaugh- 
tered, besides the head, feet, gore, and en- 
trails, except swine: Held, that this grant 
of exclusive right or privilege, guarded by 
proper limitation of the prices to be 
charged, and imposing the duty of provid- 
ing ample conveniences, with permission to 
all owners of stock to land and of all 
butchers to slaughter at those places, was 
a police regulation for the health and com- 
fort of the people (the statute locating 
them where health and comfort required), 


within the power of the State legislatures, — 


unaffected by the Constitution of the 
United States previous to the adoption of 
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the thirteenth and fourteenth articles of 
amendment. Such power is not forbidden 
by the thirteenth article of amendment and 
by the first section of the fourteenth article. 

Coming at the time it did, no case in the 
history of America has ever touched these 
Slaughter House cases in importance. No 
decision of Marshall himself was ever of 
the importance of these cases, which came 
at a time when all the rights of the several 
states seemed to have been submerged in 
the floor of disaster that swept over the 
land. Miller, in this great opinion, defined 
exactly what had been determined by the 
war and he told the states in plain terms 
that their old rights under the Constitution 
were unimpaired and that the interpreta- 
tion put on the Constitution by the Fathers 
of the Republic was still the law of the 
land. 


Four of the nine judges dissented, but 
Miller was founded and established on a 
rock and his deliverance in that juncture is 
immortal. It was thus left to this far-see- 
ing judge to define and limit the power of 
the national government and to hold up to 
a frenzied and war-torn nation the Consti- 
tution of the union of our fathers. Hence 
in all his career he stood for the rights and 
powers of the states under the Constitu- 
tion as he interpreted it; and he was es- 
sentially of the school of Marshall, whom 
he resembled in sq many ways as a judge. 
Marshall was supreme in the formative 
period and Miller was preeminent in what 
may be called the transition period. 

The scope of the National Government 
as interpreted by the Supreme Court grad- 
ually widened from the position of Marshall 
in McCulloch v. Maryland, “all means 
which are appropriate, which are plainly 
adapted to that end, which are not pro- 
hibited but consist with the letter and spirit 
of the Constitution, are constitutional” to 
the position taken in the Chinese cases in 
1888 in the opinion of the Court: “The 
power of exclusion of foreigners is an in- 
cident of sovereignty belonging to the gov- 
ernment of the United States as a part of 





those sovereign powers delegated by the 
Constitution, etc.” Here we see the decla- 
ration that our National Government is a 
sovereignty, a position fully concurred in 
by Justice Miller. Where the question was 
one simply of a power in the National Gov- 
ernment, not contravening some power of 
the states, Justice Miller was on the side 
of giving the National Government the full- 
est authority in dealing with the outside 
nations. But where the’ relative powers of 
the states and National Government were 
involved, Miller, to use his own words: “Al- 
ways held with a steady and even hand the 
balance between state and federal power” 
as defined in the Constitution. 

In the development of the Interstate 
Commerce doctrine Miller bore a leading 
part; and he helped to make it a practical 
working theory and system. Many great 
constitutional lawyers have thought that 
there is no justification for the Interstate 
Commerce decisions in the Constitution but 
that the whole thing is a legal fiction adopted 
from the overwhelming necessity of the 
case. Miller promulgated the following 
doctrines: Interstate railroads engaged in 
commerce are under the direct supervision 
of congress (Woll Records 150); that 
the Electoral Commission in the Tilden- 
Hayes contest could not go behind the offi- 
cial returns ; that the United States Govern- 
ment had power directly to exercise the 
right of eminent domain within the bound- 
aries of the state without first obtaining 
the consent of the state; that congress had 
the power to levy an income tax. He 
agreed with the doctrine that congress has 
certain powers, even if not expressly given 
by an enumerated power but resulting from 
an aggregate of the powers set out in the 
constitution, 

Miller was a strong believer in the rights 
of the individual and he wrote some strong 
opinions in favor of the security of indi- 
vidual rights among which are Ex Parte 
Lange. (18 Wallace, p. 163.) 

Justice Miller wrote over six hundred 
leading opinions many of which dealt with 


ii 5 
ag 
ia 
q 
q 
i 








190 CENTRAL LAW JOURNAL 





No. 11 








questions of constitutional law. He also 
tried many cases as trial judge in his cir- 
cuit embracing many of the western states ; 
he also published a book of lectures on 
the Constitution. He was a physical and 
mental giant with a hearty whole-souled 
western manner that made him popular 
with the people. 

Many of his opinions are full of rhetor- 
ical passages of great eloquence and power 
—he could be vigorous and impassioned if 
the emergency demanded it. Suthce it to 
say: No man’s influence on the law as it 
stands today in America looms larger than 
that of this honest, brusque, able, common 
sense and patriotic judge. These words of 
his ought to be emblazoned in letters of 
fire: “No man in this country is so high 
that he is above the law. No officer of the 
law may set that law at defiance with im- 
punity. All the officers of the government, 
from the highest to the lowest, are creatures 
of the law and are bound to obey it. It is 
the only supreme power in our system of 
government.” 

C. J. RAMAGE. 

Saluda, S. C. 








DECLARATORY JUDGMENTS.* 





The subject of the introduction of the 
principle and practice of “declaratory judg- 
ments,” reforming the system of judica- 
ture by enlarging the powers of the 
courts,—has for some time been before 
the bench and bar. The author of this 
article, in the American Law Review, 
March-April number 1919, advocated the 
desirability of the reform; and the ques- 
tion of the advisability of such an innova- 
tion and reform of our procedure has been 
discussed in other leading law journals of 
the country from time to time.’ 

*Copyright interest reserved by James M. 
Kerr. 

(1) Among other journals may be mentioned: 
88 Cent. L. J. 6, 263, 273; 52 Chicago Leg. News, 
91, 96; 53 Am. L. Rev. 161, 170; 13 Harvard L. 
Rev. 358; 16 Mich. L. Rev. 69; 5 Va. L. Reg. 


N. S. 189, 194; 28 Yale L. J. 1, 105; 29 Yale L 
J. 120, 347, 545, 908. 





An action for the declaration of rights, 
either in law or in equity, without con- 
sequential relief, is a procedure compara- 
tively unknown in American judicature 
—‘frivolous and collusive actions” not 
being tolerated—on the ground, as is 
said in one case, that “the demands of 
actual, practical litigation are too pressing 
to permit the examination and discussion 
of academic questions.’ 

This is the old and long-prevailing doc- 
trine of the precedent-dominated Com- 
mon Law, founded as it is upon the dual 
notion (1) that remedial justice is always 
based upon the infringemént of antece- 
dent fundamental rights ;* and that courts 
will act to enforce antecedent rights a- 
gainst wrongdoers, only, who are such 
either in act or in intent;* and (2) that, 
as Mr. Justice Holmes has recently put 
it, “the fountain of jurisdiction is physi- 
cal force”—the force behind the court to 
carry out and enforce its judgments and 
decrees ; although, as Mr. Justice Holmes 
further remarks, “in civilized times it is 
not necessary to maintain that power 
throughout proceedings properly begun, 
and although submission by appearance 
may take the place of service upon the 
person.”® 

From this it will be seen that the old 
English Common Law concept has been 
closely followed in the judicature of this 
country. But the world has outgrown 
the antequated idea that the courts can 
not properly declare rights except in 
cases of an infringement of fundamen- 
tal rights, perpetrated or threatened, and 
we may reasonably hope for a more en- 
lightened and liberal rule in this regard. 

(2) In re Manning, 139 N. Y. 446, 34 N. E. 
931. See, also, remarks of Mr. Justice Sedge- 
wick in State ex rel Kennedy v. Broatch, 68 


Neb. 687, 706, 110 Am. St. Rep. 477, 493, 94 N. 
W. 1016. 

(3) See Holland’s Jurisp., 9th ed., p. 310. 

(4) See Salmond’s Jurisp., 4th ed., p. 71. 

(5) McDonald v. Mabee, 243 U. S. 90, 91, 61 
L. ed. 608, 609, 37 Sup. Ct. Rep. 348, citing 
Michigan Trust Co. v. Ferry, 228 U. S. 346, 353, 
57 L. ed. 867, 874, 33 Sup. Ct. Rep. 550; Penn- 
sylvania Fire Ins. Co. v. Gold Issue Min. & ° 
Mill Co., 243 U. S. 938, 61 L. ed. 610, 37 Sup. 
Ct. Rep. 344. 
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TheAmerican courts, however, have not 
adhered strictly and uniformly to the old 
common-law doctrine; have broken away 
from the fetish of precedent in some re- 
gards and to a very limited extent—and 
this cleavage justifies us in expecting 
still further advancement and a more en- 
lightened practice—the exceptions being 
made in cases in which (1) a status is to 
be established, and that status is of gen- 
eral public interest; (2) where a receiver 
is involved, and (3) where a trustee is in 
doubt as to his powers under a trust.® 
Thus, the American courts in the past, 
without the presence of an actual cause 
or controversy between the parties pre- 
sented, have determined the status and 
validity of municipal bonds,’ irrigation 
districts and irrigation district bonds,‘ 


(6) See article in 53 Am. Law Rev. 161-170. 

(7) See Carlson v. City of Helena, 38 Mont. 
581, 589, 101 Pac. 163, citing Parker v. State 
ex rel. Powell, 132 Ind. 419, 31 N. E. 114; Adams 
v. Union R. Co.. 21 R. I. 134, 44 L. R. A. 273, 42 
Atl. 515; Wilmington & W. R. Co. v. Board Rail- 
road Commrs., 90 Fed. 93. Compare: State ex 
rel. Hahn v. City of Westport, 135 Mo. 120, 36 
S. W. 663; Berks County v. Jones, 21 Pa. St. 
416. Proceedings to determine validity under 
statute, see Richter vy. Chatham County, 146 Ga. 
218, 91 S. E. 35; Tyson v. McIntosh County, 147 
Ga. 233, 93 S. E. 407; Colburn y. McDonald, 72 
Neb. 431, 100 N. W. 961; Horton v. Howard, 97 
Neb. 575, 150 N. W. 633. 

(8) Confirmation by judgment of court of 
competent jurisdiction, in advance of any issue 
presented in a cause for adjudication, is pro- 
vided for by statute in various of the states in 
the arid region, in respect to (1) irrigation dis- 
tricts, and (2) as to irrigation bonds. The 
“confirmation proceedings” thus provided for is 
simply an ascertainment and declaration of the 
“status” of such irrigation district or of such 
bonds; that is, a finding and declaration that 
the district was duly and regularly organized, 
and that the bonds were regularly and lawful- 
ly issued—where such are the facts. Such judg- 
ment of confirmation is valid and binding upon 
the world, until set aside. See Crall v. Board 
of Directors of Poso Irr. Dist., 87 Cal. 140, 26 
Pac. 797; Board of Directors of Modesto Irr. 
Dist. v. Tregea, 88 Cal. 334, 26 Pac. 237; Palm- 
dale Irr. Dist. v. Rathke, 91 Cal. 538, 27 Pac. 
783; Rialto Irr. Dist. v. Brandon, 103 Cal. 384, 
87 Pac. 484; Falbrook Irr. Dist. v. Abila, 105 
Cal. 365, 39 Pac. 793; Cullen v. Glendora Water 
Co., 113 Cal. 503, 39 Pac. 796, 35 Pac. 1047; In 
re Bonds of Central Irr. Dist., 117 Cal. 382, 49 
Pac. 354; Stimson v. Alessandro Irr. Dist., 135 
Cal. 389, 67 Pac. 496; People y. Perris Irr. Dist., 
142 Cal. 601, 76 Pac. 381; Fogg:v. Perris Irr. 
Dist., 154 Cal. 209, 97 Pac. 316; Emmett Irr. Dist. 
v. Shane, 19 Idaho 332, 113 Pac. 444; Pampo Irr. 
Dist. v. Brose, 11 Idaho 474, 83 Pac. 499. 





of a medical college,® and the like; the 
general rule of law being that whenever 
the thing demoninated a “status” is a 
matter of public importance by the prin- 
ciples of the common law, or by the let- 
ter and spirit of the lex scripta,—such as 
the condition of marriage,’® citizenship,” 
parentage residence, legal settlement, 
and other things that might be enumer- 
ated,*—the question in respect thereto 
has ever been a legitimate matter for 
judicial determination in a tribunal hav- 
ing jurisdiction of the res. 

In the case of a receiver, he may always 
make application to the court appointing 
him, for information and direction as to 
his powers and duties; but a receiver is 
an officer of the court, and in this he dif- 
fers from the ordinary litigant seeking 
the action or opinion of the court. In the 
case of a trustee in doubt, he may always 
apply to a court, without a present action 
or controversy, for a construction of the 
trust under which he is acting, and thus 
save himself from mistake, loss and liti- 
gation. What substantial or insuperable 
reason—aside from “precedent’”—is there 
for not granting the same right and priv- 
ilege to others? In some of the jurisdic- 
tions the organic law provides that the 
state legislatnre, or the state executive, 
may call upon the highest court of the 
state for its opinion upon important ques- 
tions of public interest, without present- 
ing a present controversy or a pending 
or actual cause to be determined and in 
which consequential relief is to be grant- 
ed. Such is the case in Maine and Mas- 
sachusetts, and, perhaps, in other states. 

Declaratory Judgment in England— 
In England a more enlightened practice 
prevails through a reform of the system 
of judicature—similar to what is required 
in this country. In that country the 
archaic conception of remedial justice 


(9) State ex rel. Milwaukee Medical College 
v. Chittenden, 127 Wis. 468, 107 N. W. 512. 


(10) See 1 Blliott’s Gen. Prac., Sec. 245. 


(11) Spratt v. Spratt, 29 U. S. (4 Pet.) 393, 
7 L. Ed. 897. 


(12) See I Elliott’s’ Gen. Prac., Séc. 246. 
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entertained by the common law was par- 
tially remedied in 1852, when parliament 
amended the practice in the High Court 
of Chancery by providing, among other 
things, that “no suit in said court shall 
be open to objection on the ground that 
a merely declaratory decree or order is 
sought thereby, and it shall be lawful for 
the court to make binding declarations of 
right without granting consequential re- 
lief.”""* This was the entering wedge of 
present-day requirements to pry loose 
from the dead-past the English system of 
judicature and to inaugurate a much-need- 
ed procedural reform. It applied to one 
court merely, and was construed to re- 
late to those causes in which consequen- 
tial relief could be granted.** 


The Judicature Act of 1873, however, 
enlarged the scope of the reform, and the 
power of the court was further extended 
in 1883 by adding to the provision above 
quoted that “the court may make binding 
declarations of right, whether consequen- 
tial relief is or could be claimed or not” 
(Rule 5, Order 25), thus introducing an 
innovation more radical and highly im- 
portant in its possibilities for good.** 

By the reformative steps taken in 1893 
the doors of reform were thrown wider 
by its being provided that “in any division 
of the high court, any person claiming to 
be interested in a deed, will, or other 
written instrument, may apply by orig- 
inating summons for the determination of 
any question of construction arising un- 
der the instrument, and for a declaration 
of the rights of the persons interested.”** 

Reformed procedure is in use not only 
in the courts of England, but also, in 
Scotland, Ireland, India, Ontario, British 
Columbia and other Canadian provinces, 
in Australia, New Zealand, and several of 
the Australian states, and in Germany 
and Austria. 


(13) 15 and 16 Vict., ch. 86, § 50. 

(14) Rooke v. Kensington (1856), 2 Kay & 
Johns. 753, 761, 14 Eng. Rul. Cas. 717. 

(15) Elis v. Duke of Bedford (1899), 1 
Chancery 494, 616. 

(16) Rule 1, Order 564A. 





Wide-spread interest in this country 
has arisen in the last few years in the 
principles set out in the English act and 
applied in the English cases based upon 
the act, so that we have legislation in 
several states authorizing declaratory 
judgments, as in California (1921), Con- 
necticut (1919), Florida (1919), Kansas 
(1921), Michigan (1919), and perhaps 
elsewhere. 

The American Bar Association has ap- 
proved this mode of procedure, and has 
for several years, through its committee, 
under the leadership of Hon. Thomas W. 
Shelton, of Norfolk, Va., been pressing 
upon Congress the need of legislature to 
establish this procedure in the federal 
courts. The American Judicature So- 
ciety has given its approval to the decla- 
ratory judgment; and the commissioners 
on reform and unification of state laws, 
of the American Bar Association, have 
given their unqualified approval, and have 
prepared a tentative act to be reviewed 
and later submitted to the legislatures of 
the various states. The Tennessee State 
Bar Association, at its 1920 meeting, 
gave its unanimous approval; and there 
will be presented at the next session of 
the Kentucky legislature, a bill incorpo- 
rating declaratory judgments in the judi- 
cature of that state. 

This wide-spread and growing interest 
in this country is thought to justify an 
extended discussion and history of the 
introduction and development of the 
doctrine, and to justify, also, the discus- 
sion as to constitutionality, following. 

Technical phraseology of chapter, as 
in the California Act, is not thought to 
be the most appropriate. The phrase 
“declaratory relief” is thought not to have 
been aptly chosen, for the reason that 
there may be no “relief”, following from 
the proceedings authorized and from any 
judgment that may be rendered therein. 
The term“judgment” is a more compre- 
hensive term, and more accurately de- 
scribes the action of the court under the 
provisions of the sections added to the 
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code of Civil procedure, being applicable 
alike to all the results of the proceedings 
authorized, whether mere constructions 
by the court as to rights and duties, or 
affirmative relief awarded under the pro- 
visions of the chapter. 

An important piece of legislation like 
the declaratory judgment reform in judi- 
cature must expect to meet with the stren- 
uous opposition of Bowser of conserva- 
tism and reactionism throughout the 
country. The constitutionality of the 
exercise of such powers as the act con- 
fers, in the past, by the American courts 
has never been questioned,—determining 
the status of municipal bonds, irrigation 
bonds of a medical college, the condition 
of marriage, citizenship, parentage, resi- 
dence, legal settlement, and many other 
things of general public interest,—and 
there is no valid reason for questioning 
the validty of the act conferring specific- 
ally a power which has_ heretofore 
been exercised without question, and for 
the benefit of the people at large. 

It is not the purpose at this time and 
in this place to enter fully into the dis- 
cussion of the question of constitution- 
ality; that has recently been done in the 
usual excellent and exaustive manner in the 
American Law Reports,’ and in a much 
more extended manner than space will 
permit of in this place. 

The question of the constitutionality 
of the Michigan act adding the reform to 
the judicature of that state was recently 
discussed by the supreme court of that 
state, and by a divided court determined 
that the act violated the constitution; 
but in as much as there was no cause be- 
fore the court under the act, all that is 
said is pure dictum, and simply indicates 
how the court may decide when the ques- 
tion is really presented. 

The provision of the Michigan statute, 
in the relevant part, is: “The court may 


(17) See Guaranty Trust Company of New 
York v. Hannay & Co., 1915, 2 K. B. 536, 12 
A. L. R. 1, and Anway v. Grand Rapids R. Co., 
211 Mich. 592, 12 A. L. R. 26, 179 N. W. 860. 
See especially the exhaustive note in 12 A. L. 
R. 52-92. 








make binding declarations of rights 
whether any consequential relief is or 
could be claimed, or not, including the 
determination, at the instance of any one 
claiming to be interested under a deed, 
will or other written instrument, of any 
question of construction arising under 
the instrument and a declaration of the 
rights of the parties interested.”””* 

In a suit under this law the declara- 
tions in the bill put the plaintiff out of court, 
or rather, showed that the plaintiff was 
not within the act above set out; had no 
contract in writing to be interpreted, but 
was merely desirous of entering into a 
contract in the future, and for that reason 
his cause never had any standing in 
court; and the only power the court had 
was to dismiss the cause for want of ju- 
risdiction. Anything done or said beyond 
that was done and said by the court with- 
out jurisdiction, was simply a voluntary 
expression of an opinion when there was 
no cause before the court, and for that 
reason is not a “precedent” for that 
court or for any other court. 

Briefly stated, the bill recited or alleged 
that the plaintiff is employed by the de- 
fendant street railway company as‘a con- 
ductor ; that he desires to work more than 
six days in consecutive seven days. He 
does not claim to have any contract with 
the defendant to that effect; he claims 
no breach of any contract; he does not 
allege that the defendant has committed, 
or threatened to commit, any wrong upon 


| him, or that he has any claim, present or 


prospective, for any damages from defend- 
ant; he simply seeks to get the advice 
of the court regarding a contract he says 
he desires to make in future as whether 
such a contract, if made, will be violative 
of another act of the legislature regulat- 
ing the number of consecutive days 
an employee may work in seven days. 
Plainly there was nothing before the 
court to consider, and one can but express 
suprise that the court for an instant re- 
tained jurisdiction after reading the open- 


(18) Michigan Public Acts of 1919, Act 150. 
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ing paragraphs of the bill. - The trial 
court and the appellate court alike were 
remiss; and the appellate court set up a 
bogy-man of straw to knock down. At 
another time the author may discuss the 
argument of the majority of the court.” 

It is a matter of no small surprise that 
a learned court, of its own motion, should 
go out of its way, in an opinion which is 
but dictum at best, to express individual 
opinions adverse to a salutary and pro- 
gressive measure advantaging the public 
at large, while lending “aid and comfort” 
to a “fad,” prevailing at this particular 
time, which strikes at the very funda- 
mrentals of all government and tends to 
foster and encourage the growth of crimes 
of stealth and violence in our midst—the 
judicial parole and the indeterminate- 
sentence law.” 

James M. Kerr. 
Pasadena, California. 


(19) Anway v. Grand Rapids R. O©o., 211 
Mich. 592, 12 A. L. R. 26, 179 N. W. 350. 

(20) Respecting these evil Laws see: 5 Con- 
stitutional Review 132; 55 American ‘Law Re- 
view 512, 722; 14 Lawyer and Banker 237. 








MASTER AND SERVANT—DEATH DUE TO 
ACCIDENT. 





GENERAL AMERICAN TANK CAR CORPO- 
RATION v. WEIRICK. 





138 N. E. 391. 





Appellate Court of Indiana, Dec. 23, 1921. 





In a proceeding under the Workmen’s Com- 
pensation Act to recover compensation for 
death, where there was evidence that deceased, 
though diseased, was performing his duties 
with substantial regularity, and that he breath- 
ed gases and fumes from molten brass, but had 
been affected by the gas before. Held, that the 
Industrial Board was justified in finding that 
death was the result of an accident, and not of 
disease. 





Nichols, J. Proceeding ‘commenced by 
appellees before the Industrial Board of In- 
diana, praying for an award of compensation 
under the Indiana Workmen’s Compensation 
Act (Laws 1915, c. 106) for alleged injuries 
resulting in the death of Joseph E. Weirick. 
Appellant’s defense to this action was that 
appellees’ decedent did not meet with any 
injury by accident arising out of and in the 





course of his employment while in the em- 
ploy of appellant, that no accident of any 
kind or character whatsoever -occurred or 
took place, and that no accident arose out of 
and in the course of the employment of said 
decedent by appellant in any manner or form 
whatsoever, causing any injury to said dece- 
dent, or the death of said decedent in any 
manner whatsoever. 

Appellant contends that the evidence con- 
clusively established appellant’s defense. 
After hearing the evidence, the full Indus- 
trial Board found that Novenber 4, 1920, the 
decedent was in the employment of appel- 
lant, that on said date he received a person- 
al injury by an accident arising out of and 
in the course of his employment, which re- 
sulted in his death the same day, and ren- 
dered an award in favor of appellee accord- 
ingly from which this appeal. 

Appellant earnestly and forcefully con- 
tends that the evidence conclusively shows 
that no accident occurred within the mean- 
ing of the Compensation Law; that, even 
though appellee’s decedent was affected by 
fumes and gases arising from molten metal, 
such fact was incident to his employment, 
and in no way unusual; and that it appears 
from the evidence that the death was a re- 
sult of disease, and not of an accident. It 
is so well established that, where there is 
some evidence to support the finding and 
award of the Industrial Board, the same, as 
in the case of the verdict of a jury, will not 
be disturbed on appeal, that we need not 
cite authorities to that effect. In this case 
there is not much conflict in the evidence, 
except that the evidence of appellant’s wit- 
nesses as medical experts was in conflict with 
the evidence of appellees’ witness, who was 
the attending physician. We would not have 
much difficulty in disposing of this conflict 
under the evidence as a whole in this case, 
even if it were necessary so to do. In this 


" regard we follow -the reasoning and opinion 


of the court in the case of Miami Coal Co. v. 
Luce, 131 N. E. 824. 

There. was some evidence that the de- 
ceased breathed the fumes and gases arising 
from molten brass and was thereby acci- 
dentally injured, which injury resulted in 
death, and we hold that the Industrial Board 
was fully justified in its finding that the de- 
ceased came to his death by accidental means 
while in the due course of his employment. 
An accident has been repeatedly defined by 
this court, in industrial appeals, as an un- 
looked for mishap, an untoward event, which 
is not expected or designed. United Paper 
Board Co. v. Lewis, 65 Ind. App. 356, 117 N. 
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67 Ind. App. 178, 117 N. E. 555; Puritan 
Bed Spring Co. v. Wolfe, 68 Ind. App. 330, 
E. 276; Haskell-Barker Car Co. v. Brown 
120 N. E. 417. An injury may be the result 
of accidental means, though the act involving 
the accident was intentional. U. S. Casualty 
Co. v. Griffis, 186 Ind. 126, 114 N. E. 83, L. R. 
A. 1917F, 481; Western Commercial Trav- 
elers’ Ass’n v. Smith, 85 Fed. 401, 29 C. C. A. 
223, 40 L. R. A. 653. The principle is well 
expressed in the last case cited, in which the 
court defines “accidental means” as follows: 

“An effect which is not the natural or proba- 
ble consequence of the means which produced 
it, an effect which does not ordinarily fol!ow 
and cannot be reasonably anticipated from the 
use of those means, an effect which the actor 
did not intend to produce and which he can- 
not be charged with the design of producing 
under the maxim to which we have adverted, 
is produced by accidental means, it is produc- 
ed by means which were neither designed nor 
calculated to cause it. Such an effect is not 
the result of design, cannot be reasonably an- 
ticipated, is unexpected, and is produced by 
an unusual combination of fortuitous circum- 
stances; in other words, it is produced by ac- 
cidental means.” 

While it appears that the decedent had 
been affected by the poisonous gas before, it 
is apparent that he did not anticipate or de- 
sign the serious consequences resulting in his 
death. Yet the evidence abundantly justi- 
fies the inference that the immediate cause 
of the death was the injury by the inhalation 
of the noxious gas. That the deceased man 
was diseased at the time of his injury can- 
not be denied, but such disease had not pro- 
gressed to the point of disability. He was 
with substantial regularity performing duties 
of his employment up to the time of 
his injury, and if the disease was thereby 
accelerated, so as to produce death so soon 
after the injury, the injury must be regarded 
as the cause of the death. Under such cir- 
cumstances, the dependents are entitled to 
recover. In re Bowers, In re Colan, In re 
Williams, 65 Ind. App. 128, 116 N. E. 842; 
Puritan Bed Spring Co. v. Wolfe, 68 Ind. 
App. 330, 120 N. E. 417; Indiana Car & Equip- 
ment Co. v. Celotto, 69 Ind. App. 341, 121 
N. E. 834; Geizel v. Regina Co. (N. J. Sup.), 
114 Atl. 328. 

The award is affirmed. 


Note—Injury or Death From Inhalation of Gas 
as Caused by Accident Within Workmen’s Com- 
pensation Statutes——Deceased was employed as a 
fireman at a smelter for 15 years. About six 
days before his death he became ill, and the 
medical testimony was to the effect that death 
was due to arsenical poisoning. The industrial 
board decided that death was due to acute arsen- 
ical poisoning not of a chronic nature. It was 
held that death was due to an accident and not 


, 


to occupational disease. Mattheissen, etc., Zinc 
Co. v. Industrial Board, 284 Ill. 378, 120 N. E. 
249, 17 N. C. C. A. 788; Bishop v. Chicago, 1 Ill. 
Ind. Bd., 96, 10 N. C. C. A. 274. 

Where a miner entered a portion of a mine, 
against orders and despite danger marks, for the 
purpose of obtaining a machine previously left 
there, and was killed by inhaling noxious gases, 
it was held that death was due to accident, and 
that his disobedience amounted only to negli- 
gence, which was not sufficient to bar compen- 
sation. Gurski v. Susquehanna Coal Co., 262 Pa. 
1, 104 Atl. 801. 

Where a stevedore was overcome from inhal- 
ing carbonic acid gas and died in attempting to 
rescue an unconscious man from the hold of a 
ship, it was held that his death was due to acci- 
dent arising out of his employment. London & 
E. Shipping Co. v. Brown, 42 S. C. L. R. 357, 
10 N. C. C. A. 483, 

A railroad employee was riding on top of a 
car while passing through a tunnel, and became 
dizzy from inhaling smoke and gas, and fell 
from the car and was run over. Held to be a 
compensable accidental injury. Caccavano v. 
N. Y., Q. & W. R. Co., 6 N. Y. St. Dept. Rep. 
380, 12 N. C. C. A. 471 

Further on this subject, see 1 W. R. Schneider, 
Workmen’s Compensation, sec. 208. 








CORRESPONDENCE. 





THE DUTY OF THE BAR IN THE SELEC- 
TION OF THE JUDICIARY. 





Editor, Centrdl Law Journal: 

In your issue of February 10th, page 103, I 
find a letter of Mr. Bromberg, commenting upon 
the suggestion of Mr. Guthrie that it is the 
duty of lawyers to train voters so that they 
will exercise: sound judgment in electing 
justices, and arguing that it would be better 
to avoid this necessity by having all judges 
appointed. 

I yield to no one in my admiration of the 
federal judiciary, and the independent way 
in which it discharges its duties, even in a 
state like this, where the federal judges re- 
ceive so much less than the state judges re- 
ceive, although I know the case is otherwise 
and the state judges are the ones inadequately 
paid in the great majority of states, but I am 
afraid Mr. Bromberg momentarily forgot some- 
thing when he wrote you as he did. He says: 

“We have all kinds of propositions promul- 
gated presenting proposed amendments to the 
Constitution of the United States, but, up to 
this time, no one has proposed to amend the 
Constitution of the United States so as to make 
the federal judiciary elective by the people.” 

Did Mr. Bromberg not forget the suggestion 
of one Thomas Jefferson that the federal judi- 





| ciary should be elected, so they would not be . 


so independent, a suggestion seconded, in effect, 
within our own time, by Hon. William J. Bryan; 
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a suggestion at the foundation of Mr. Roose- 
velt’s idea of a judicial referendum; a sugges- 
tion more recently still, in substance, receiving 
the approval of Judge Seabury, a prominent 
political leader and able lawyer and judge of 
this state? 

It is my judgment that where judges are 
elected for a sufficiently long term, the Bar 
takes an active interest in seeing that proper 
judges are selected, and that they are paid 
reasonably good salaries, and there is not so 
very much difference between an elective judi- 
ciary and an appointive judiciary, as I think 
any one who will study the work of the higher 
courts of New York, or the highest court of 
Pennsylvania, or Wisconsin, in comparison 
with the high grade work of the appointive 
state courts like Massachusetts and other 
states having an appointive judiciary, will 
agree. The elective judiciary shows up badly, 
of course, when the judges are elected for a 
short term, are paid poor salaries, are really 
nominated by political bosses, and the Bar 
takes no particular interest in raising the 
standard of the Bench and in helping maintain 
it. And I doubt if an appointive judiciary, for 
a short term and small salaries, would show up 
any better, under like circumstances. As I see 
it, the main thing is to have the Bar stand for 
a high grade Bench, having reasonably long 
terms of office, and reasonably good salaries, 
so that the members of the Bench will feel 
independent of temporary political or other 
influences, and will do their work without fear 
or favor, just as an appointive judiciary does 
its work. 

Respectfully yours, 
ADELBERT Moor. 

Buffalo, N. Y. 








HUMOR OF THE LAW 


Didn’t you see me 





Traffic Cop—‘“Say you! 
wave at you?” 

Mirandy—“Yes, you fresh thing, and if 
Henry were here he’d paste you one for it.”— 
Sun Dodger. 





An editor was dying, but when the doctor 
bent over, placed his ear on his breast and 
said, “poor man! Circulation almost gone!” 
the dying editor said, with all the force he 
could muster: “You’re a liar! We have the 
largest circulation in the country!” 





The teacher had told her pupils to write a 
short essay about Lincoln, and one boy handed 
in the following: 

“Abraham Lincoln was born on a bright sum- 
er day, the tweifth of February, 1809. He was 





born in a log cabin he had helped his father to 
build.”—Republic Item. 





“Yes,” said the Sabbath school teacher 
whom “Friends’ Intelligencer’ quotes, ‘when 
Delilah cut Samson’s hair he lost all his cour- 
age and strength, and became mild as a lamb. 
Can you understand that?” 

“Well,” ma’am,” replied Tommy, “it does 
make yer feel ‘shamed when a woman cuts yer 
hair.” 





“Mr. Smith,” a man asked his tailor, “how is 
it you have not called on me for my account?” 
“Oh, I never ask a gentleman for money.” 

“Indeed! How, then, do you get on if he 
doesn’t pay?” 

“Why,” replied the tailor, hesitating “after 
a certain time I conclude he is not a gentleman, 
and then I ask him.”—Harper’s Magazine. 





The clerk in Judge David’s court in Chicago 
called for John Doe. 

Up rose a tall, stout negro. 
looked at him curiously. 

“So you’re John Doe?” the judge asked. 

“Yes, your honor,” 

“Weil, John,” said the judge,“this is a matter 
for congratulation. We’ve been searching for 
you for 700 years. You can be proud of your- 
self, John Doe. You have some ancestry.”— 
Case and Comment. 


Judge David 





An old Scotchman, David Gordon, was 
seriously ill, with scant hope for recovery. He 
had been wheedled into making a will by rela- 
tives, and these were gathered about his bed- 
side watching him laboriously trying to sign it, 
He was as far as D—A—-V—I——then fell back 
exhausted. 

“D, uncle David, D,” extorted a nephew. 

“Dee!” ejaculated the old Scot wrathfully, 
but with indignation. I’ll dee when I’m ready, 
ye avaricious wretch.”—American Legion 
Weekly. 





William M. Evarts, declares Chauncey M. 
Depew in “Scribner’s,” was the wittiest man he 
ever met. An example of the famous lawyer’s 
wit given by Mr. Depew is the following: 
Evarts was very proud of his farm in Vermont. 
Among his treasures there was a drove of 
prize pigs. He sent Chief Justice Waite a copy 
of his eulogy on Waite’s predecessor, Salmon 
P. Chase, and at the same time a choice ham, 
saying in his letter, “My dear Chief Justice, 
I send you today one of my prize hams and 
also my eulogy on Chief Justice Chase, both 
the products-of my pen.”—Candid Opinion. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this Digest 

may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Automobiles—Collision.—In a case grow- 
ing out of an automobile collision at a street 
intersection, where the defendant’s progress on 
the right side of the street was stopped by a 
standing street car, an instruction to the ef- 
fect that he had an absolute right to proceed 
on the teft side, using due caution is neld to 
have been properly refused, where the jury 
were told that no recovery could be had on ac- 
count of any violation of the law of the road 
which was not the proximate cause of the plain- 
tiff’s injury.—Fox v. McCormick, Kan., 20z Pac. 

2.———Contributory Negligence.—A “woman ac- 
cepting the invitation of a neighbor to ride in 
his automebile to visit her daughter is charged 
with the contributory negligence of the driver. 
—Gates v. Landon, Mich., 185 N. W. 723. 

3. Negligence.—Plaintiff was not negligent 
in riding with her feet hanging over the left 
side of a sleigh, which was on the right side 
of the street, as to an injury from meeting de- 
fendant’s automobile truck, which skidded 
against the sleigh, she not being bound to 
anticipate defendant’s violation ad the law.— 
Corey v. Hartel Bros., Mich., 185 N. W. 748. 

4. Bankruptcy — Compromise. — Equity will 
not enforce judgment after discharge thereof in 
compromise between debtor and judgment credi- 
tor’s trustee in bankruptcy on theory that com- 
promise was unauthorized.—Innis v. Heft; 
Mich., 185 N. W. 767. 

5. Lien.—By the 1910 amendment to Bank- 
ruptey Act, § 47a (2), being Comp. St. § 9631, 
the trustee is vested with title to the bank- 
rupt estate freed from all liens that were 
enforceable only as against the bankrupt, which 
includes equitable liens; hence an equitable 
lien created by an agreement to mortgage, 
made more than four months before bank- 
ruptcy, is not such a “transfer,’’ under section 
60b (§ 9644), as to validate a mortgage within 
the four months period, otherwise voidable as 
a preference, nor was such mortgage one for 
a “present consideration,” under section 67d 
(§ 9651); the title to the property having passed 
when it was delivered some four months prior 
to the mortgage, and the fact that the mort- 
gage purported to be a purchase-money mort- 
gage not being controlling.—In re New York & 
nae Inland Transp. Co., U. S. D. C., 276 

‘ed. a 











6. Banks and Banking—Bill of Exchange.— 
Where bank accepts bill of exchange for col- 
lection, and not merely for transmission, a 
correspondent to which it forwards the bill of 
exchange for collection is the agent merely of 
such bank, and not the agent of the owner, 
and the bank is liable to the owner for the 
acts of such correspondent, but, where the bill 
of exchange is delivered by owner to bank 
merely for the purpose of transmitting it for 
collection, the first bank by which it is accepted 
for collection becomes the agent of and liable 
to the owner.—Columbia O. Corp. v. Banco N. 
erste seine N. Y., 1191 N. Y. S. 

7.——Commercial’ Venture. —Under Rev. St. 
1919, § 11741, prohibiting banks from engaging 
in trade or from owning or operating indus- 
trial plants a bank cashier has no authority 
to use notes due the bank to pay for an elec- 
tric light | oy to be run as a commercial ven- 
ture in which the bank is a partner.—Bank of 
Mountain View v. McMinds, Mo., 235 S. W. 166. 

8. Deposit.—Where $80 is delivered to a 
cashier of an adjoining savings bank for de- 
posit in a national bank, and was receipted 
for in passbook of national bank, and some 
days afterwards deposited therein, and paid 
out by national bank on the depositor’s checks, 
together with evidential admission of accep- 
tance of deposit, it is a ratification of the act 
of the ——— bank’s cashier in taking the de- 
posit for e national bank.—Williamson v. 
First Nat. Bank of Vicksburg, Miss., 90 So. 115. 


9. Intervener.—In attachment sult, where 
the intervening bank is a purchaser of a draft 








-for value proceeds of the draft cannot be 


garnished in the hands of a correspondent 
bank in a suit against the payee of the 
draft; but, if the intervening bank is merely 
an agent to collect the draft, the proceeds may 
be garnished in the hands of the correspond- 
ent bank.—Roseman Feed Co. v. Nashville Grain 
& Feed Co., N. C., 109 S. E. 881. 

10.——Ownership of Draft.— Where bank 
credits its customer’s account with the amount 
of a draft secured by bill of lading, and the 
amount of such credit is drawn out by the 
customer, the bank’s title to the draft is ab- 
solute, and is not rendered conditional by the 
fact that the customer agrees that the draft, 
on failure to collect, may be charged back 
against his account, for, by withdrawing the 
amount to his credit, any beneficial interest of 
the customer in the draft ceases.—Groveland 
Baking Co. v. City Nat. Bank, Tenn., 234 S. W. 

11. Bills and Notes—Extension of Time.— 
Receipt of interest in advance on an accommo- 
dation note held a good consideration for an 
agreement to extend time of payment.—West- 
LS Trust Co. v. Timberlake, Me., 115 Atl. 

12.——Good Faith.—Mere suspicious facts, or 
facts that would put a reasonable man on in- 
quiry, or negligence, is not sufficient to charge 
a purchaser of a note with notice of fraud in 
its execution, and there must be either bad 
faith or actual knowledge of the facts.—Bank 
of Hale v. Linneman, Mo., 235 S. W. 178. 


13. Payable to “Myself.’—In action by 
holder of note obtained by fraud, court prop- 
erly refused to permit president of plaintiff 
bank to be asked on cross-examination as to 
the purpose of making the note payable to “my- 
self;” negotiability of a note so drawn being 
recognized by the Negotiable Act, and the adop- 
tion of that form of note by the defendant as 
the maker and indorser not tending to suggest 
any fraud in its origin which would make it 
the duty of the bank to inquire.—Edelen v. 
aa Nat. Bank of Hagerstown, Md., 115 Atl. 








14. Payment in Goods.—A contract promis- 
ing to pay $160, mortgaging 150 busheis of po- 
tatoes as security, with option to deliver pota- 
toes in discharge thereof, was not a promis- 
sou? note.—Parker v. Baldwin, Mich., 185 N. W. 


15. Brokers—Commission.—A mere prelimi- 


nary discussion between the owner and pros-. 


pective purchaser, or a tentative agreement 
looking to sale, will not deprive an agent of 
his right to commission, as the word “selling,” 
used in Civ. Code 1910, § 3587, providing that 
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“the fact that property is placed in the hands ; crew, many days after cars had come into 


of a broker to sell does not prevent the owner 
from selling unless otherwise agreed,” con- 
templates that the owner and purchaser have 
entered into a mutually binding and enforce- 
able contract.—Hawks v. Moore, Ga., 109 S. E. 


16. Commissions.—An oral contract to pay 
one as sales manager compensation contingent 
on sales of lots by salesmen employed by him 
is within Comp. Laws 1915, § 11981, providing 
that agreements, promises, or contracts to pay 
commissions for the sale of any interest in 
real estate shall be void oe some note or 
memorandum thereof is in riting.—Wilcox Vv. 
Dyer-Jenison-Barry Land Co., Mich., 185 N. W. 


. 


17. Lease.—A lease for a term of years is 
a sale of an interest of real estate, within the 
meaning of Comp. Laws 1915, § 11981, requiring 
a written agreement for promise or contract 
to pay any commission for or on “the sale of 
any interest in real estate.’—Hannan Real Es- 
tate Exch. v. Traub, Mich., 185 N. W. 706. 

18. Carriers of Goods—Bill of Lading.—That 
a bill of lading refers to a party other than 
the consignee as the party to be notified does 
not limit the negotiability of the bill or con- 
stitute notice to the purchaser of rights or 
equities of such person in the goods in view of 
Personal Property Law, § 195.—Slutzkin v. Ger- 
hard & Hey, N. Y., 191 N. Y. S. 104. 

19. Damage in Transit.—A carrier cannot 
excuse itself for damage to cotton occurring 
during transportation by showing difficulties or 
interferences in procuring cars for shipment.— 
Ft. Smith, S. & R. I. R. Co. v. Scroggins, Ark., 
234 S. W. 999. 

20. Carriers of Passengers—Boarding Car.— 
Intending passenger held not entitled to recover 
for injury from lowering entrance steps when 
she passed car to board another in the rear 
thereof.—Brown v. Detroit United Ry., Mich.. 
185 N. W. 707. 

21. Derailment.—When a derailment re- 
sults from a collision of a passenger train with 
an animal on the track, a presumption of negli- 
gence arises against the carrier, which can be 
rebutted by the carrier only by showing that 
it was free from negligence, and to meet this 
burden it must show that in all matters which 
might have been connected with the accident 
it has exercised that high degree of care, skill, 
and foresight which is required of it by the 
nature of the business.—Eastern Texas Elec- 
tric Co. v. Kappe, Tex., 235 S. W. 253. 

22. Jerk of Car.—A street car passenger, 
Suing for injuries sustained from the jerk of 
the car while he was riding thereon, and was 
not getting on or alighting, must allege and 
prove that the jerk was unusual or extraordi- 
nary.—Laycock v. United Rys. Co. of St. Louis, 
Mo., 235 S. W. 91 

23. Loss of Baggage.—Where one _ pur- 
chased ticket from defendant railroad and 
checked her baggage to large city in order to 
take one of its through trains to her destina- 
tion from such city, but traveled to such city 
over a different railroad, where she purchased 
a ticket for her destination and exchanged bag- 
gage checks, without any intent to defraud or 
deceive defendant, having destroyed the ticket 
to the city, and the trunk was stolen at the 
depot where it was first checked, the carrier 
was liable for its loss as an insurer, and not 
as a mere warehouseman or gratuitous bailee. 
—Caine v. Cleveland C., C. & St. L. Ry. Co., 
Mich., 185 N. W. 765. 


24. Commerce —Interstate Commerce. — The 
purchase of wheat in Kentucky for delivery on 
board cars at a point in Kentucky was inter- 
state commerce where the buyer in continuance 
of its earlier practice was eas the grain 
for shipment to its mill in Tennessee, and hence 
Ky. St. 1915, § 571, prescribing the conditions 
on which foreign corporations may do business 
in Kentucky, was invalid as to such transac- 
tion.—Dahnke-Walker Milling Co. v. Bondurant, 
U. 8S. 8S. C., 42 Sup. Ct. 106. 


25. Interstate Commerce.— Where cars 
owned by carriers in distant states and destined 
eventually to be returned thereto had come into 
state in transportation of coal in interstate 
commerce, conductor of drill crew, killed while 


























state, was engaged in railroad shop yard in 
shifting unloaded cars to a place for repair and 
a loaded car to a chute for unloading, was not 
killed while engaged in “interstate commerce,’ 
within the federal Employers’ Liability Act; the 
movement of the cars being purely local and 
for purposes not connected with interstate com- 
merce.—Schauffele v. Director General of Rail- 
roads, U. S. C. C. A., 276 Fed. 115. 

26. Constitutional Law—Nineteenth Amend- 
ment.—The Nineteenth Amendment to the fed- 
eral Constitution, applying to Const. art. 2, § 
1, makes women a part of the electorate of the 
State, and no further legislation pursuant to 
the amendment is required by Congress or the 
state Legislature; the amendment being — 
pe eect cee v. Walker, Iowa, 185 N. 


27. Corporations—Amendment of Charter.— 
Where the charter of a corporation, though is- 
sued after 1905, contained no provision as to 
the issuance of preferred stock as provided by 
Acts 1905, c. 174, such act conferred on the 
corporation no authority to amend its charter 
so as to allow the issuance of preferred stock 
over the protest of a minority stockholder.— 
Born v. Beasley, Tenn., 235 S. W. 62. 

28.———Conveyance Ultra Vires.—Where corp- 
oration and stockholders received substantial 
benefits from conveyance by corporation of 
mortgaged property to mortgagee, they are es- 
topped from asserting the conveyance was 
ultra vires after grantee had paid substantial 
amounts for delinquent taxes and insurance.— 
Korn v. Spokane & Eastern Trust Co., U. S. C. 
C. A., 276 Fed. 68. 

29. Stock Records.—It was a corporate 
duty of a state bank to keep its stock records 
Straight and accurate, and consequently it 
could lawfully pay a reasonable attorney’s fee 
to protect its rights in a suit in which the ac- 
curacy of such matters was involved.—Mitchell 
Vv. Beachy, Kan., 202 Pac. 628. 

30. Damages—Mental Suffering.—In personal 
injury action, where. although the complaint 
did not directly mention mental suffering, it did 
allege that plaintiff suffered serious and last- 
ing injury to his nervous system, mental suf- 
fering was a proper element of damages in the 
— as framed.—Jones v. Key, Cal., 202 Pac. 
6. 

31. Eleetricity—Contributory Negligence.—A. 
telephone lineman who knew that an electric 
light wire a little above the telephone wire 
which he was to repair and on the same pole 
was uninsulated, and who had been instructed 
by his employer to request the light current to 
be shut off if he had to work in proximity 
thereto, was contributory negligent as a matter 
of law in going to work on the telephone line 
without requesting the electric light current 





‘to be shut off and in working with one leg over 


a grounded telephone wire while his head was 
in close proximity to the electric light wire— 
Rosser v. City of Fayette, Mo., 235 S. W. 153. 

32. Eminent Domain—‘Going Value.’’-—Where 
land on which was erected a flour mill was ap- 
propriated, claimant is entitled to recover the 
value of the physical property as it existed at 
the time of appropriation, and In estimating 
its “going value” is entitled to compensation 
not merely for so much land, brick, lumber, 
materials, and machinery considered separately, 
but, if they have been combined, adjusted, 
synchronized, and perfected into an efficient 
functioning unit of property, then that unit 
must be paid for as it existed at appropria- 
tion.—Banner Milling Co. vy. State, N. Y., 1 N. 
Y. S. 143. 

33. Frauds, Statute of—Oral Acceptance.— 
Owner's oral acceptance of buyer’s modification 
of offer ineffective-—Gannon v. Stansfield, Mich., 
185 N. W. 705. 

34. Health—Embalmer’s Statute.—There is 
no constitutional objection to the embalmer’s 
statute, which declares it to be a misdemeanor 
to violate a reasonable rule of the state board 
of embalmers, although the rule is only pro- 
mulgated by virtue of that statute and the rule 
itself is not prescribed until after the statute 
declaring its infraction to be such misdemeanor 
25, HORROR aeeer v. Johnson, Kan., 202 Pade. 


35. Highways—Willful Damage.—In an ac- 
tion against a manufacturer of motor trucks 
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for willful and reckless injury to the highways 
of a township in testing its motor trucks there- 
on, the question whether the trucks bore li- 
cense plates is of no importance, as the injury 
to the highway would be as great in the one 
ease as in the other.—Struble v. Republic Motor 
Truck Co., Mich., 185 N. W. 792. 

36. Insuranee—Mortgage.—In an action upon 
a policy of fire insurance, where a farm dwell- 
ing and its contents was insured. it is held: 
That the execution of a real estate mortgage 
upon the land did not change the title, inter- 
est, or possession of the insured.—Parmeter v. 
Williamsburgh City Fire Ins. Co., N. D., 185 N. 
W. 810. . 

37. Proof of Loss.—Proof of mailing of 
proof of loss, together with the presumption 
of receipt presented a question of fact for the 
determination of the jury as to its receipt. 
although denied by the defendant insurance 
company.—Zoob v. American Alliance Ins. Co., 
N. Y., 191 N. Y. S. 63. 

38. Theft of Liquor.—Insurer of property 
including liquors against theft cannot contend 
that there was no liability under the policy by 
reason of theft of intoxicating liquor while 
war time prohibition was in effect, in that such 
liquors then had no value, since such liquor 
did have value, though it could not be sold, 
and, there being no other evidence thereof, it 
was permissible for insured to testify as_ to 
what he paid for the liquors.—Chicago Bonding 
& Ins. Co. v. Oliner, Md., 115 Atl. 592. 

39. Imtoxieating Liquors— Lawful Posses- 
sion—Intoxicating liquors, lawfully acquired 
and kept, are as much surrounded and pro- 
tected by the laws affecting property rights as 
any other property.—Murphy v. St. Joseph 
Transfer Co., Mo., 235 S. W. 138. 

40. Landlord and Tenant—Holding Over.— 
Where a tenant holds over after the expira- 
tion of his term, he must ordinarily be regarded 
as a trespasser, unless there has been an im- 
lied renewal of the lease, and the landlord at 
1is election may hold such tenant as a _ hold- 
over on the theory that under such circum- 
stances the law implies the renewal of the old 
lease.—Mitchel-Rand Mfg. Co. v. Milliken Bros. 
Mfg. Co., N. Y., 191 N. Y. S. 1381. 


41. Lease For Saloon Purposes.—Where 
tenant had for many years engaged in the 
saloon business on leased premises, and had 
made the sale of beer and whisky the prin- 
cipal part of the business, and the sale of to- 
bacco and soft drinks merely incidental there- 
to, a new lease providing for exclusive use of 
premises for the saloon business was termin- 
ated by operation of law when the sale of in- 
toxicating liquor became unlawful under Const. 
U. S. Amend. 18, and the National Prohibition 
Act, notwithstanding fact he could have con- 
tinued to lawfully use premises for sale of soft 
drinks and tobacco.—Doherty v. Monroe Eck- 
stein Brewing Co., N. Y., 191 N. Y. S. 59. 


42. Unreasonable Rent.—In summary pro- 
ceedings, where it appears that the rent de- 
manded is greater than the rent for the same 
premises one year prior to the agreement, the 
presumption is that the rent is excessive, but 
such presumption is not conclusive and may be 
rebutted by competent proof.—Paterno Const. 
Co. v. Rentner, N. Y., 191 N. Y. S. 156. 


43. Libel and Slander—Newspaper Article.— 
Newspaper article, charging that the mayor of 
a city felt a grievance over the result of an 
election, and that such grievance affected his 
judgment in passing upon questions for his 
determination, but not charging that he made, 
or intended to make, any profit by official ac- 
tion, or that he did not exercise his best judg- 
ment in the discharge of his official duties, or 
that he exceeded his power or did any unlaw- 
ful act, held not libelous per se; there being no 
imputation that he betrayed his trust as a pub- 
ag bg: eed v. Booth Pub. Co., Mich., 185 
x; ws 0. 














44. Master and Servant— Assumption of 
Risk.—A railroad company held not liable for 
the death of a trackwalker struck and killed 
by a train from behind, though he could have 
been seen from the engine after reaching a 
point 2200 feet from the place of the accident, 
and no warning signal was given; it appearing 
that the train was operated in the usual man- 





ner, and there being no evidence that he was 
actually seen by those on the engine.—Davis 
v. Philadelphia & R. Ry. Co., U. S. D. C., 276 
Fed. 187. 

45. Breach of Contract.—Under a contract 
to employ an English actor in a New York pro- 
duction for at least 10 weeks, in consideration 
of a stipulated salary per week, and railroad 
and steamship fare from London to New York 
and back, the actor, on the manager's refusal 
to accept his services, to tender which he came 
to New York, as was necessary for the protec- 
tion of his own interests, after being informed 
that another actor had been engaged, but not 
that the contract had been canceled, could re- 
cover his salary for 10 weeks and transporta- 
tion expenses, but not hotel and other expenses 





which he would have been obliged to bear in. 


any event.—Robertson v. Charles Frohman, Inc., 
N. Y., 191 N. Y. S. 56. 


46. Independent Contractor. — Where a 
sidewalk was made unsafe by defective sewer 
construction work done under a contract with 
a property owner, the fact that the work was 
done by an independent contractor did not pre- 
clude recovery against the owner for a pedes- 
trian’s injuries, where the contract provided 
that if necessary to “water-tamp” the refilling 
of the excavation it was to be done at the ex- 
pense of the owner, who failed to require the 
contractor to water-tamp the earth; the effect 
of such failure being to agree by contract to 
faulty construction making the owner liable.— 
Houston Belt & Terminal Ry. Co. v. Scheppel- 
man, Tex., 235 S. W. 206. 


47. Signals and Warnings.—A servant has 
the right to rely on signals and warnings cus- 
tomarily given in the conduct of the business 
in which he is engaged, and master’s failure 
to give such signals and warnings constitutes 
negligence.—St. Louis & S. F. Ry. Co. v. Jef- 
fries, U. S. C. A., 276 Fed. 73. 


48. Monopolies—Price Fixing.—Notwithstand- 
ing the Sherman Anti-Trust Act, a trader may 
refuse to sell his zoods to those who will not 
sell them at the prices which he fixes for their 
resale but he may not, consistently with that 
act, go beyond the exercise of this right. and 
by contracts or combinations, express or im- 
plied, unduly hinder or obstruct the free and 
natural flow of commerce in the channels of 
interstate trade.—Federal Trade Commission v. 
Taenneret Packing Co., U. S. S. C., 42 Sup. Ct. 
ou, 








49. Mortgages — After-Acquired Property.— 
Where property is acquired by a later bond 
issue, under circumstances where it is plain 
that the later bonds or their proceeds would not 
have been created and utilized to acquire such 
property without the safeguard of a first lien, 
tlen property so acquired is not first subject 
to the lien of a prior mortgage unless the prior 
mortgage by express language warns. sub- 
sequent mortgagees that such after-acquired 
property will be subject to the lien of the prior 
mortgage.—Westinchouse Electric & Mfg. Co. 
v. Brooklyn R. T. Co., U. S. D. C., 276 Fed. 152. 


50. Neglimence—Invitee.—Negligence by the 
driver of a private vehicle, contributing to the 
injury of a person riding therein by invitation, 
is not imputable to the injured person unless 
it is made to appear that the injured person 
owned the vehicle, or had some agency or con- 
cern in its operation such as that the driver 
was his servant or agent, or that the two were 
ergaged at the time in a joint enterprise for 
their common benefit. or unless he otherwise 
had some right, or was under some duty, to con- 
trol or influence the driver’s conduct, such as 
might arise from the obvious or known incom- 
petency of the driver, resulting from drunken- 
ness or other cause.—Mavor and Aldermen of 
Savannah v. Waters, Ga., 109 S. E. 918. 


51.——Licensee.—Defendant, the proprietor of 
sawmill premises with an open drivewav there- 
on, was not liable to plaintiff for the death of 
his wife caused by the striking of her head 
on a chute extending above an open driveway 
on the premises, on which chute there was a 
large notice “Don’t drive under;” plaintiff and 
his wife being licensees on their way to de- 
fendant’s mill to sell melons to his emplovees. 
—— v. Board of Directors, Ark., 235 S. W. 
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52. Railroads — Federal Control.—Gen. St. 
1913, §§ 3795, 4426, relative to the operation of 

lroads, imposing in certain cases an abso- 
lute liability, held applicable to the Director 
General.—Anderson v. Minneapolis, St. P. & S. 
S. M. Ry. Co., N. D., 185 N. W. 299. 

53.——-Stopping Interstate Trains.—Whether 
an order or act of the Legislature or a state 
administrative body, requiring stopping at a 
certain point of an interstate train, is illegal 
interference with interstate commerce, depends 
on whether there are existing adequate local 
facilities at such point, without requiring the 
additional service called for by such order or 
act.—State v. Public Service Commission, Mo., 
235 S. W. 131. 


54. Sales—Acceptance—Where purchaser of 
nine pieces of goods discovered all the defects 
therein, and thereafter cut from one piece a 


part of the goods, which he made up into a 
dress for use in his business, there was an ac- 
ceptance of all of the goods, unless purchaser 
could show that parties had agreed that con- 
tract should be regarded as divisible, in which 
case seller was entitled to recover for part of 
the goods.—Katz v. Avedon & Avedon Costumes, 
N. Y., 191 N. Y¥. S. 83. 

55. Breach of Contract.—Where a certain 
date is fixed in a contract for the sale of a 
carload of oysters, as the limit of time within 
which the purchaser is required to forward 
to, the seller specifications for shipment and 
such specifications are sent at a later date, and 
the seller acknowledges receipt of same and 
agrees to ship the oysters, such failure on the 
part of the purchaser is condoned, and does 
not constitute a breach of the contract by the 
purchaser, but is a mere modification of the 
contract to that extent——-Sussman, Wormser & 
Co. v. Sea Food Co., Miss., 90 So. 116. 


56. Implied Warranty.—Where purchaser 
contracted to buy certain brands of flour, the 
contract carried upon its face an implied war- 
nce J that the flour was of like quality as 
previous shipments of those brands, regardless 
of a written guaranty on the contract that it 
was to be A No. 1 flour.—Reed v. David Stott 
Flour Mills, Mich., 185 N. W. 715. 

57.— Strike Clause—A contract for ship- 
ment of goods “July-August, seller’s option.” 
providing that “this contract is contingent up- 
on strikes * * and other causes beyond 
our control,” did not require buyer to accept 
ge shipped subsequent to August, on seller’s 
ailure to ship during July or August because 
of a strike; the cause merely excusing, in the 
named contingencies, failure to deliver, and not 
delay in delivering.—General Com’l Co. v. 
| ‘aie Corp., N. Y., 191 N. Y. S. 


. 








58.———Title to Goods.—If goods are to be 
manufactured according to design, pattern, or 
sample, the purchaser has a right to examine 
them and to ascertain whether they comply 
with the contract, and the mere selection or 
setting aside of goods so manufactured by the 
vendor is not sufficient to constitute an appro- 
priation to the contract so as to pass the title 
to the a + ieee v. Schwartz, N. Y., 
191 N. Y. 8S. 13 

59. States—‘“State Officers.”—Whether or not 
an officer is a state officer under the Constitu- 
tion does not depend upon the territory where- 
in his duties must be performed, nor on the 
territory wherein they are binding, but gen- 
erally a state officer is one whose duties and 
powers are coextensive with the state, while 
a county officer is one whose duties are coex- 
tensive with the county.—Ramsay v. Van Meter, 
1L, 133 N. E. 193. 


60. Vendor and Purchaser—Lis Pendens.— 
Purchaser’s refusal to accept title was not 
justified by the mere filing of notice of lis 
pendens in a third person’s action regarding 
the property, where the purchaser knew or 
could have ascertained that the grounds of ob- 
jection raised in that case had been fully re- 
moved.—Strasbourger v. Hesu Realty Co., N. Y., 
191 N. Y. S. 133. 


61. War—Claim Against Alien Enemy.—A 
shipper’s unliquidate and unproved claim 
against an alien enemy owner of a steamship 
for value of good shipped, before commence- 
ment of war with a nation of which such 
owner was a subject, held not a “debt” within 





the Trading with the Enemy Act, § 9, as an- 
amended June 5. 1920, providing tnat one to 
whom a “debt” may be owing trom an enemy 
whose property shall have been seized and im- 
pounded may recover the amount thereof from 
the alien property custodian, since a “debt” 
within such statute must be an amount which 
is fixed, or which may be definitely ascertained, 
independently of extraneous circumstances, and 
not a claim for an unliquidated amount.—W. 
S. Tyler Co. v. Deutsche D. G. Ss. D. 
C., 276 Fed. 134. 

62. Stock of Alien Enemy.—The fact that 
outstanding negotiable certificates of stock is- 
sued by a corporation, or by voting trustees 
representing the beneficial interest in such 
stock, to an alien enemy, may have been trans- 
ferred to a bona fide holder not an alien enemy, 
held not to deprive a District Court of juris- 
diction, under Trading with the Enemy Act, 

17, to require the cancellation of such cer- 
tificates and the issuance of new ones to the 
Alien Property Custodian, leaving any bona 
fide transferee of the original certificates to 
enforce his rights under section 9 of the act; 
and it is immaterial that the original certifi- 
cates may not be within the jurisdiction of the 
court or the government.—Garvan v. Certain 
Shares of International A. Corp., U. S. D 
276 Fed. 206. 

63. Workmens’ Compensation — Employers’ 
Liability Act.—An award in a workmen’s com- 
pensation proceeding instituted by the wife of 
a deceased employee in her individual capacity 
is not a bar to the whole cause of action in 
an action under the federal Employers’ Lia- 
bility Act, brought by her as administratrix 
for the benefit of herself and an adult daugh- 
ter; the plaintiffs in the two proceedings not 
being the same.—Williams v. Southern Pac. Co., 
Cal., 202 Pac. 356. 

64. “Farm Laborer.”—One engaged to 
sink stones on a farm held a “farm iaborer” 
within the Workmen’s Compensation Act, pt. l, 
§ 2, making the act inapplicable to ‘farm la- 
borers,” though employer’s principal business 
was the selling of merchandise the class of 
the employment being determined by the char- 
antes a work.—Bates vy. Shaffer, Mich., 185 


65. Industrial Accident Commission.—Un- 
der the Workmen’s Compensation Act, the In- 
dustrial Accident Commission is not a court of 
generai or limited common-law jurisdiction, but 
an administrative tribunal, possessing only 
such jurisdiction, powers, and authority as are 
conferred on it by express legislative grant, or 
arise therefrom by implication, as necessary 
and incidental to the exercise of the powers 
granted.—Conner’s Case.—Me., 115 Atl. 520. 

66. Injury in Other State——The Workmen's 
Compensation Act of Tennessee does not pre- 
clude an employee who was employed in Ten- 
nessee, but who was injured while working in 
North Carolina, from bringing action in county 
in which he was injured for injuries, on the 
grounds that employer failed to keep a physi- 
cian at the camp to attend employee after he 
was injured, that employer employed an in- 
competent physician, and that employer was 
negligent in failing to provide empioyee trans- 
portation to his home.—Farr v. Babcock Lum- 
ber & Land Co., N. C., 109 S. E. 833. 

67. “Special Officer.”—Industrial Accident 
Board held justified in finding that one ap- 
pointed “special officer” in a park by the com- 
mission of parks and public property of the 
city of Port Huron, which is under a commis- 
sion form of government, was an “employee” 
of the city and not an official thereof, though 
he took the oath of office; the commissioner ap- 
—— him having nothing to do with the 
police department, and no such position as 
“special officer” being provided for by the char- 
ter or ordinances of the city.—Walker v. City 
of Port Huron, Mich., 185 N. W. 754. 

68. Tort-feasor.—A tort-feasor whose neg- 
ligence caused the death of plaintiff's employee 
cannot, in an action to recover the compensa- 
tion paid by plaintiff, question the constitu- 
tionality of Workmen’s mpensation Law. pt. 
3, § 15, which had been construed as not bar- 
ring recovery by the estate of a deceased em- 
ployte who had not elected to accept the act, 
though his widow had received compensation 
under the act.—Wayne Soap Co. v. Michigan 
State Telephone Co., Mich., 185 N. W. 805. 
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